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Introduction

The UberEATS website reads “just tap- and that’s it,” but the platform, and others like it,
have sparked debates harder to resolve than a simple tap. First gaining popularity in 2015, and
propelled during the pandemic, delivery applications have achieved outstanding growth. Yet, this
success is not without scrutiny. Our basic understandings of convenience, labor and good service
have been complicated by the rapid influx of such platforms (Public First 2023). These platform
and gig firms often rely on the classification of their “workers” as independent contractors,
muddling labor relations. They also rely on the economic environment in which they are
adopted. Meaning, in the case of food and groceries, platforms rely on the popularity of local
businesses. But in the case of others, their success hinges on the unpopularity of their
competition. With an application's fortune and behavior so dependent on their localized
economic and political environment, how does one prescribe a single regulatory agenda?

The expansion of platforms happened quickly, and states in turn quickly developed
temporary legislation that limited facilitation fees and maintained alcohol age-restrictions but
little else. But in 2021, with many pandemic-related restrictions relaxed, the future of regulation
seemed straightforward. Legislatures could either let the time-constrained regulations die or pass
new, comprehensive regulations that would endure alongside the platforms (Stewart & Stanford
2017). But what exactly would comprehensive regulations entail? And with an absence of the
previously clear objectives (keep restaurants afloat while maintaining social distancing practices)
would an interest in regulation persist? I find that in this post-covid era of platforms, states took a
variety of paths to regulate platforms. While some states did forgo renewing sunset provisions,
many more incorporated food delivery facilitators (FDFs) into their regulatory regime. The
behavior of platforms, the workers, consumers, and the regulating agencies were limited, but
why states differed in their approaches is the focus of this study.

Traditional models of regulation do not account for the regulatory complexity of FDFs. Even
models of disruption, and the regulatory recommendations offered by the modest literature on the
gig economy are limited in their explanations. As opposed to other platforms, FDFs did not enter
states' regulatory regimes as the competitor in a long-related industry. Having less than 10 years
of popularity and widespread use, the industry has not yet called for regulatory measures to
protect itself. Further, consumers currently have no urgent interest in regulation, especially with
existing food and accidental safety features in the platform. And because it is economically
advantageous that platforms remain a source of employment, workers usually align with the
firm. In short, by encompassing the most vexing features of both gig and platform industries,
FDFs are anomalies in existing regulatory models. With multiple foundations, little formidable
competition, and no direction from the federal government, what determines how, or whom,
States choose to regulate?

The order of the paper is as follows. First, an outline of the current literature on gig and
platform work and the relevant literature on regulation is provided. Second, an overview of the
data collection and coding process. Then, an analysis is undertaken to test preliminary theories
on the variation of FDF regulation across 45 states. Using Ordinary Least Squared (OLS)
regression analysis and Event History Analysis (EHA), I investigate whether traditional theories
of regulation or policy diffusion provide better explanations for the spread and variation in
regulatory content. In highlighting the diversity of regulation content, I focus on which parties’
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states regulate as well as the stringency of statutory language. Finally, in the conclusion, I
summarize the work that follows, and present potential directions for future research. While I
find greater support for theories of diffusion, the implications of both analyses have the potential
to spark fruitful conversations regarding TPDPs and FDFs.

Understanding Gig/Platform Work

Despite the incorporation of TPDPs into the US economy, there seems little uniform opinion
on the “correct” political response to the burgeoning industry. Some scholars have pointed to the
disruptive features of the platforms, claiming that any solutions to regulatory problems should
follow the evolution of the industry (Koustimpogiorgos et al. 2020; Stewart & Stanford 2017;
706di & Torok 2021). Others, however, view the industry as something that has or should be
incorporated into current political structures (Orr et al 2023; Vedant & Shireshi 2022; Ostoj
2021). For example, Blackham (2018) argues for the situation of gig work in UK and Australian
equality law. And Malos et al (2018) bring gig work into conversations about employee rights
and corporate social responsibility.

Thus far, comparative studies have positioned debates on platform work in the context of
work-worker relationships. Studies of how the unique aspects of contract labor, which platform
jobs run on, fit into larger pictures of labor regulation have offered the most robust evidence of
the industry's importance. In Europe, scholars have found the potential of gig and platform labor
interesting, with debates about what qualifies as employment and the definition’s implications
for social welfare (D’ Anthonay et al 2021; Frenken et al; Leonardi & Pirina 2020; Z6di & Torok
2021). In the East and Africa, conversations center on road use, worker safety, and internet
accessibility; and whether platform or gig work has hidden barriers to entry complicating
employment equity (Bart et al 2020; Vedat & Shireshi 2022). And in the Americas, the balance
between the public and the platform has brought about discussions on regulation and
management (Collier et al 2017; Collier et al 2018; Dubal 2017; Vaclavik 2022). While the
literature has done a decent job of surveying platforms across the world, literature on the
Americas, especially the states, is underdeveloped. And the work on FDFs is almost nonexistent.

TPDPs and FDFs are only small facets of the large industry that qualifies as the gig/platform
economy, but during Covid, they became lifelines for many individuals. Because the onset of the
Covid-19 pandemic and the subsequent “‘stay-at-home” orders that followed did not allow
enough time for restaurants to adapt to new social distancing mandates (such as drive-thru or
create and implement delivery services) full-service restaurants were left with little choice but to
rely on FDFs (Liddle 2020). For TPDPs, platform use also increased as groceries and household
goods were increasingly difficult and dangerous to acquire. But instead of disappearing with the
pandemic lockdowns, as predicted, TPDP especially FDF growth has not yet slowed. Instead, the
platforms and their services have expanded, and individuals still find the convenience of FDFs
difficult to part with. Their post-covid existence should be as, if not more, interesting for
researchers.

While the social science literature on gig work is already scarce, the political science
scholarship on “food delivery apps,” and other platforms included in the category of FDFs is
barer. This paper aims to change that. Connecting platform work, regulation, and policy diffusion
can help lay a useful foundation for studying the modern American political economy. This paper
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explores the regulation of third-party delivery platforms, and food delivery facilitators. By
looking at the origin, spread, and stringency across 45 states, it brings the study of platform work

to state politics.

Evaluating regulation and diffusion

Despite interest in gig and platform economies, the literature has little to offer about how
regulation functions in this specific policy arena. However, we do know that even the most
insulated markets, local food delivery by local contractors, are regulated to ensure that the
market is indeed performing. Because the study of FDFs is inherently complex, it is sensible to
approach with a comprehensive understanding of what should be expected, and then see how
comparable it is to the observed.

The literature presents conditions for theories of regulation. First, on the federal level, the
policy making process involves Congress, agencies, and firms; who then produce legislation that
serves as a blueprint, if not the definitive version of regulation (Lowi 1964). Second, the
federalist structure of the American government ensures that if the federal government is
unmoving, states can still protect “their” interest through regulation (Teske 2004). Finally, if one
can predict “whether” an industry will be regulated, one can better predict “who” will be
regulated. The logic follows that if regulation is a mechanism used to protect group interest,
understanding which interests are being protected will reveal the targeted group.

The question of whether to regulate is often decided by demand. In the case of self-interest,
firms use their political influence to obtain protection from competitors or legal burdens (Wilson
1980). In cases of regulatory capture, this looks like agencies following the regulatory request of
firms. Regulatory actions can serve industry interest through sympathetic regulatory practices
such as intentional lack of regulation. Or they can take the form of pro-industry policy, as in the
cases of entry-barriers to protect competition (Stigler 1971).

In the case of public interest, there is large social pressure to regulate. Legislators, motivated
by their prospects of maintaining office, are pressured into creating laws that limit behaviors of
firms (Wilson 1980). In this context, public interests are opposed to the industries and legislators
implement policy thought to placate citizen groups. Because both legislators and business firms
rely on some public support, policy is usually responsive to public demands for regulation.

And in the most abstract cases, the decision of whether to regulate is constrained from the
beginning of the policy-making process. The political scene literature has established that
regulation often occurs within the constraints set by businesses. Lindblom (1982) argues that
businesses imprison the market and prevent the government from reforming through threats. On
the other hand, governments may change regulation standards, or forgo enforcement, to persuade
businesses to invest. While the state politics literature has found little evidence of a “race-to-the-
bottom,” interest groups remain integral in determining whether to regulate (Konisky 2009;
Pacheco 2017; Garret & Jansa 2015). On the federal level this looks like reducing labor or
environmental standards to compete with other nations (Davies, & Vadlamannati 2011; Prakash
& Potoski 2006).

While the literature offers a picture on whether a firm would be regulated, existing models of
regulation have yet to predict FDF regulation. When thinking about the regulation itself, because
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FDFs do not fit cleanly into existing models of regulation; those models may not be the best
predictor of content and stringency. TPDPs and FDFs have multiple regulatory foundations,
some of which were consequences from self-interested regulation, public-interested regulation,
and features inherent to market systems. The idea that states would choose only one actor to
regulate seems unlikely. Likewise, the idea that state legislatures would have the information,
time, and interest to regulate all actors seems unlikely. The decision then, of whom or what to
regulate may then be a matter of utility.

Of the four main mechanisms of diffusion: Economic Competition, Coercion, Learning
and Imitation, the latter two are the most ideal in utility maximizing policymaking (Shipan &
Volden 2008). Coercion in the context of TPDP/FDF regulation is unlikely because there is no
movement from the federal government. Likewise, economic competition, despite studies
finding little evidence of “races to the bottom,” is a mechanism dependent on large,
interconnected economies. And though the US food system is interdependent, FDFs operate in a
local context. Thus, not only are learning and imitation relevant to this study, but in the
information environment of TPDPs they seem logical means of regulatory diffusion.

Learning as a mechanism of policy diffusion is intuitive. If State A implements a
policy and observes desirable outcomes, State B will adopt a similar or identical policy. A sizable
portion of the literature credits interstate compacts for facilitating this aspect of policy diffusion.
Likewise imitation involves State A implementing an innovation policy or program and State B
in its effort to be more like State A, adopts the same.

Learning follows the success of policies. Imitation, however, often follows the success
of governments. Both mechanisms are related to the present theories of innovation and "states as
laboratories" that credit knowledge as a key factor in drafting innovative policies. And in both
cases, factors such as time, bargaining, and bureaucracy are likely to play crucial roles.
Wealthier, more professionalized, legislatures are predicted to be more likely to experiment, and
be the innovators (Mallinson 2021, Walker 1969). Less professionalized ones, smaller states, or
those with smaller budgets, are likely to imitate larger and more innovative states, adopting
policies regardless of their feasibility in their political environment. In either case, as more states
pass statutes, all states begin to benefit from observing the regulation's consequences. Exploring
whether diffusion is a better explanation than regulation is the goal of the analysis presented
later.

Limitations of existing research

Key to the study of gig and platform economies is clarity of what the terms mean, how they
differ and how they relate. The literature largely uses the terms “platform” and “gig”
interchangeably. But here, and in the public sphere, their ever-growing role in the US economy
and the political implications of their distinct roles beg specification. The foundational difference
between the platform and the gig economy is the platform’s reliance on digital frameworks. A
platform specifically functions through web-based applications. The gig economy is
distinguished by the temporary work being done by those who earn through it. Both gig and
platforms have contributed to the confusion by adapting to the tools and profit-maximizing
practices the other offers. Additionally, competition in the platform economy is usually between
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the sellers; while competition in the gig economy is between workers. While conflating the two
industries matters little when talking about the “facilitating firms” each aspect offers its
regulatory challenges.

Although facilitators like Grubhub, Postmates, and UberEATS capitalized on space in an
economy, it was not without displacement. Platforms are known to “disrupt” the regulatory
process. Collier et al. (2018) offers a two-phase model of regulating transportation network
companies, the immediate predecessor of Food Delivery Facilitators (FDFs). The first phase
involves the disregarding of existing regulatory regimes; in the case of Uber and other
ridesharing, it was the preexisting regulation of the taxi industry. In the second phase “both city
and state levels—in legislative and sometimes regulatory bodies” begin to regulate the
disrupters, resulting in dual regulatory regimes.

The few studies that have analyzed the political consequences in regulating the platform and
gig economy have looked at the likes of Uber and Airbnb (Collier et al 2018, Dubal 2017). These
organizations follow the same technological and labor formats as the FDFs of focus here. The
organizations, however, are different in that they arose as a competition to longstanding, long
regulated industries. Uber and similar ride-sharing platforms immediately competed with taxis
and private car services. Their approach was one of asking for forgiveness instead of permission.
Airbnb, VRBO and house/rent-sharing programs followed suit. While they primarily facilitated
sales, between the new “hosts” that arose, and their lodgers, they were now competitors to
longstanding “official” hotel and bed and breakfast chains. Food delivery platforms did not find
their origins as competitors to long-standing businesses. Most local restaurants prior to Covid-19
either had no large demand for at-home delivery or had private delivery drivers. Though they
facilitated food orders for a fee, restaurants in general were reliant on the revenue brought in by
the platforms (Russell 2021).

Though Collier et al. (2018) offers the most inclusive model of regulation it still fails to
capture a few aspects particular to FDFs. Firstly, their model accounts for triangular
relationships; not the “quad” relationship as in the case of Food delivery facilitators. Food
delivery facilitators are web-based platforms, often mobile applications that first connect
consumers to restaurants, then connect restaurants to noncontract workers, workers who then
deliver the food to the consumer. In traditional gig/platform context, a single end-user has a
contract with the intermediary. A worker has a contract with the intermediary, who facilitates the
transfer of goods. Whether the end-user and worker have a contract is conditional on the
economic and regulatory environment. In the case of ridesharing, Uber connects contract drivers
to consumers (riders). Facilitating platforms incorporate an additional end-user. In the case of
food/grocery delivery, the supply of goods is from one end-user and the performance of services
(shopping/delivery) is done by a worker. Because these goods are subject to preexisting safety
codes (cooking, storing, etc.), both “end-users” must be able to engage with one another, at least
facilitated through the intermediary. The quad relationship means there is a possibility of up to
five, instead of three, contracts depending on the economic and regulatory environment.

So, despite their offering of a foundational understanding of the regulatory regimes and their
vulnerability to the modernizing world, current models are subpar for the unique features of
FDFs. A key feature of Collier et al’s “disruptive regulation,” is its two phases. The first phase
involves an existing regulatory regime. In turn, existing analyses primarily involve platform
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economies of the popular Airbnb or Uber varieties, that is, the platforms concerned with
providing individual-run alternatives for long established sectors (hotels and taxis respectively).
As noted, FDFs do not spawn from a singular sector. Food nationally and locally is regarded as
health and agriculture. FDFs utilize much of the same technology and employment models of
transportation network companies. Additionally, the delivery formula of most TPDPs is
comparable to most mail carrier services. Understanding regulatory responses as “challenge
focused,” as founding models do, and Collier et al’s first phase does, fails to capture the unique
complex origin of the platforms.

The statutory regulation of FDFs involves up to five parties; the platform, the businesses that
provide the goods, the workers that deliver the goods, the consumers who receive the goods, and
the agency responsible for regulating the platform. So, with five unique regulatory foundations,
which foundation to build TPDP regulation on then is a puzzling question. Without parameters
set by the federal government, how then did states decide whether and then whom to regulate?

A new test

This paper tests both theories of regulation and theories of diffusion. While I posit two
testable hypotheses, above all, the aim of this paper is to gain an understanding of the gig
economy's role in American politics and state regulatory regimes. Quantitative methods have not
yet been adopted in American studies of the gig and platform economies. However, this paper
employs the methods widely used in the literature on both regulation and diffusion. To test
regulation, I perform an OLS regression. To investigate diffusion, I conduct an Event History
Analysis (EHA). The objective of the analysis and subsequent sections is to examine and explain
the influences of content in legislation regarding TPDPs and FDFs. In addition to testing my two
hypotheses regarding how states decided to regulate, I describe the current state of TPDP
regulation.

The first hypothesis is one of capacity and content. While legislative capacity has little
predictive capacity when a state begins regulating, there is reason to believe that legislative
capacity will influence the content of the legislation; more precisely, the stringency. Specifically,
because the cost of limiting discretion declines, as legislative capacity increases, states with
higher levels of capacity will produce more stringent regulatory statutes (Huber and Shipan
2002). Third-party platforms are relatively new to American politics, gaining their current
popularity quickly in the past five years. Assuming information costs are at their highest when
states first begin regulating, states with higher levels of capacity will be more willing to bear the
cost and begin regulating sooner. This in turn, looking at the latest, most relevant statutes, will
lead to discovering more stringent regulations in states with higher levels of capacity.

Additionally, many of the characteristics of professionalized, high capacity, legislatures lend
to greater information, and stringency. I expect that states with higher levels of legislative
capacity will have a greater capacity to oversee actions of bureaucratic agencies (Boehmke &
Shipan 2015). This oversight capacity gives legislatures the freedom to impose more stringent
regulations without threat of bureaucratic defect. Related, there is little need for agency
discretion in environments where legislators have adequate policy-specific knowledge (Potoski
2002). A greater staff size intuitively means that politicians will be able to access a larger amount
of knowledge in the same amount of time as those with less staff. The literature also has
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documented that more professionalized legislatures attract a certain kind of candidate and thus a
certain kind of legislator. Nemerever & Butler (2020) provide evidence that more
professionalized legislatures attract more knowledgeable candidates. And because they do not
attribute this knowledge to on-the-job learning, I assume that overall, a more professionalized
legislature is, on average, more knowledgeable than a less professionalized legislature.

Further, we can expect that the considerations for regulation of third-party platforms have
little value outside of the electoral arena. In states where legislators are paid more, and thus less
likely to hold jobs affected by third-party platforms, the less likely they are to consider regulation
a risk to themselves. State finance literature discusses the phenomenon of self-interest at great
length (Witko 2007). In short, higher legislative capacity should lead to higher regulatory
stringency.

HI: As legislative capacity increases, the stringency of regulation will increase.

The second hypothesis is one of information acquired through diffusion. The question of
whether or not to regulate is a temporary question (Mallison 2020). In the early lifespan of
policy, there is hesitancy and a shortage of information for legislatures and bureaucrats.
However, as the policymaking arena becomes more familiar with the policy area, the decision to
regulate becomes less about information and more about strategy. The “laboratories of
democracy,” comes from innovation in the face of uncertainty. Once states begin regulating
however, there is less uncertainty. The policy diffusion literature attributes this increased
likeliness to one of two similar but distinct phenomena. Imitation or learning. While the content
and purpose of the legislation differs between the two, both make other states more likely to pass
legislation. The pattern of learning or imitation follows the lifespan of the policy and is not
necessarily linked to internal political structures of states outside of other conventional theories
about innovation, partisanship, or efficiency (Walker 1969).

H2: As the total number of states regulating TPDPs increases, the likelihood a state will
begin to regulate TPDPs increases.

Data

The first step before understanding how regulation spreads is to first account for the variation
across states. To do this, I use a collection of state-specific data. I first identify which states
include food delivery platforms in their understanding of marketplace facilitators. This
designation of food delivery platforms as marketplace facilitators requires the platform to abide
by state tax codes. This gives TPDP/FDFs the responsibility of collecting and remitting state-
administered sales tax, at the very least. There are 40 states that classify FDFs as marketplace
facilitators, with most designating the platforms as such, as early as 2019, and as recently as
2022. The UberEATS for Merchants website provides a list of states, the effective date of Uber
Eats remittance and a link to the legislation or agency website. The site gives a helpful starting
point for researchers to locate which states have legislation regarding the platforms, but it is
interesting to note that many states require such a page on the platform’s website in the statutes.

In addition to including the 40 relevant codes regarding marketplace facilitators, I also gather
statute and code text for food delivery facilitators. A total of 22 states have statutes explicitly
referring to food delivery facilitators. Most states have food delivery facilitator statutes, but five
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states have statutes concerning FDFs but do not also classify them as marketplace facilitators.
The relevant state codes were then used to inform the variables used in measuring stringency and
other control variables. All statutes that were in effect during the data collection process were
included!.

The presence of statutes and codes, the length of the text, and its contents informed 20
variables. Of the 20 text related variables, 17 were simply descriptive (dummy variables for
which parties had text restricting their behavior, the year the statute was first passed, the last year
the code text was updated, etc.). Three variables concerned the stringency of the text, the coding
included measures of length, language, and temporality with a composite stringency score for
each state. A substantial portion of this project was spent collecting data and coding it in a way
that would have some external validity. State codes and the relevant descriptive information?2
were available on their state legislative website, LexisNexis, Open States, or Bill Track 50.

An additional 11 variables were used to measure capacity. While I used the 2015
professionalism scores provided by Squire’s (2017) updated and corrected indexes, I also
collected the raw numbers used to calculate legislative professionalism. The National Conference
of State Legislators (NCSL) provided data for base salary? and staff size for the years 2015 and
2021. Base salary, the minimum earnings lawmakers could expect each year in office, is an
expected indicator of legislature professionalism. The base salaries ranged from $100 to just
under $120,0004. I used the staff size of legislatures for the years 2015 and 2021 to correct for
possible downsizing due to the COVID-19 pandemic. The “distribution” of staff did not differ
much between 2015 and 2021 but the changes in respective staff size ranged from -441 to +663.
With an average staff loss of 21 people. Data for partisan composition of the state was gathered
using NCSL online archives, KFF, and Ballotpedia.

Additionally, four of the capacity variables related to legislative oversight capacity. The four
variables were calculated by Wayne State’s Levin Center for Oversight and Democracy and
included a classification ranging from minimal to high capacity on different dimensions: overall
oversight institutional capacity for oversight, overall use of institutional capacity for oversight,
oversight through advice and consent, and oversight through committees. While some
dimensions are expectedly related to, none are predicted by legislative professionalism.

Finally, I included three variables that were potentially relevant to both legislative capacity
and statute stringency: urbanization, region, and citizen referendum. The estimates for

I Multiple states included sunset provisions. For states who had newer versions of the statute come into effect
during the collection period the most current version of the statute was coded.

2 Although the platform websites have links to the agency websites, none linked the state code. Nor did the platform
websites provide links for the statutes regarding third-party delivery platforms.

3 States with no base salaries, or pay per session or calendar day were estimated using statutory minimum/maximum
session length when states had one. If there was no statutory minimum/maximum session length I used an average
of the session length over the last three years (2019-2022). [ Session length data came from the Ballotpedia
(Encyclopedia of American Politics).]

4 For states with no base salary, salary, and “per legislative/calendar day” pay structures, base salary was estimated
using minimum/maximum session length based on statutes. If there was no minimum or maximum session length
the average of the last three session lengths (2019-2022) was used. Session length data came from Ballotpedia and
NCSI.
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urbanization come from FiveThirtyEight’s index using a natural logarithm of the average number
of people living within a five-mile radius of a given resident. Because restaurant and worker
density are likely to be related to urbanization, including the variable as a control accounts for
the potential salience of regulating FDFs. Further, states are given a region based on the sorting
of the U.S Bureau of Economic Analysis (BEA). Geography may influence regulation as well as
economic activity. The analysis controls for the BEA region a state belongs to. The citizen
referendum data, found on Ballotpedia, provides information for the binary variable whether
there are referendum or veto options for citizens. Legislatures are often more responsive when
drafting legislation (Arceneaux 2002, Smith 2001) and with public support of platforms (Collier
et al 2018, Cullpepper & Thelen 2020) and some evidence of a relationship between ballot
measures and professionalism, I include ballot measures as a control®.

There are 11 different ways in which states are currently regulating TPDPs. Table 1 below
shows the different groups while Figure 1 shows the number of parties each state regulates.

Table 1

Parties Regulated States

Platform Only Hawaii, Oregon, Oklahoma, Texas, West Virginia, New
Hampshire, Vermont, South Carolina

Platform and Department Connecticut, Minnesota, Arkansas

Platform and Seller California, Nebraska, South Dakota, Kentucky, Maine

Platform, Consumer, and Department Utah, Michigan, Idaho

Platform, Seller, and Consumer Missouri, Washington

Platform, Seller, and Worker Indiana

Platform, Department, and Seller Arizona, Nevada, Kansas, New Jersey, New Mexico,
New York, Massachusetts,

Platform, Consumer, Department, and Seller Alabama, Georgia, Rhode Island, Illinois, Ohio, North
Carolina, North Dakota, Virginia, Maryland,
Pennsylvania, Colorado, Wyoming, Wisconsin

Platform, Consumer, Department, and Worker Tennessee

Platform, Department, Seller, and Worker Towa

Platform, Consumer, Seller, and Worker Louisiana

As for regulation, the party regulated the least, as noted above, is the worker, but even so, the
majority of states don't restrict the behavior of more than three parties, with most restrictions
targeting sellers. Out of the total 45 states included in either section of the analysis, only three
state statutes restricted the behavior of gig workers. Interestingly, delivery people are the only

5 Mississippi received a zero for citizen referendum because the requirements are unable to be met.
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Figure 1: States by the Number of Parties they Regulate

States by the number of parties they regulate

,Q § ["] One party (platform only)
/ \:\ Two parties (Platform and one other party)

© T
HI . Three parties (Platform and two other parties)
® . Four parties (Platform and three other parties)

ones who directly engage with every other party. Further, these three states, lowa, Indiana, and
Tennessee, share many characteristics explored in this paper, such as disallowing citizen
referendums and being led by the Republican party. Additionally, all three states began regulating
in 2018. Surprisingly, these states are not geographically contiguous, even though they share
neighboring states. Indiana and Iowa share Illinois, lowa and Tennessee share Missouri, and
Tennessee and Indiana share Kentucky.

The five states not included in the results are Alaska, Delaware, Florida, Mississippi, and
Montana. These states neither classify TPDP/FDFs in a way that includes them in current tax
regulations or have statutes explicitly limiting their behavior, or the behavior of those associated
with the platform. Interestingly these states all belong to different geographic and economic
regions tested here. Besides being Republican led, apart from Delaware, they share few
characteristics. Both the capacity and diffusion analysis were done with states receiving zeros for
stringency/event and with them excluded. The results in the following sections present the
analysis done with the states excluded as the results did not significantly differ.

Finally, the case of the South stands out. Except Texas and South Carolina, the "Deep South"
behaves like other analyses due to its unique historical context. However, it is only the South that
provides any evidence for the hypothesis posed earlier. This support, however, is refuted by the
lack of evidence in other regions of the United States. The absence of regulation in the South
raises questions about why it has refrained from regulating third parties.

First, I test whether legislative capacity plays a role in the stringency of said regulation.
Because the literature has highlighted the multiple advantages of a professionalized legislature
whether it be attracting a demographic of candidates and legislators, or their levels of efficiency
and responsiveness, these seem relevant to the different factors one may expect to be influential

10
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on whether a state regulates TPDPs, the agencies that regulate them and how stringent the
regulation is.

Measures

Statutes: All relevant text in statutes are coded into one of four categories: Legal, Economic,
Technology, or Food Regulations®. The distinct categories encompass more specific typologies of
regulation such as consumer protection, price/tax caps, advertising, data-sharing, the sale of
alcohol, the sealing of food bags, etc. This text is then analyzed for its length, language, and
presence of temporality.

Length: The regulation literature to date has often used length to determine the stringency of
legislation. It is widely understood that a longer statute contains more policy-specific details that
constrain the actions of other actors (Huber and Shipan 2002). Though imperfect, the measure is
standard and useful information to determine the validity of the other factors surrounding statute
content. Length is measured with a simple word count. The dataset includes a word count for
marketplace facilitators, food delivery facilitators and a combined total word count variable.

Language: Like the nature of third-party regulation, the language surrounding who and what
is regulated varies across states. While terms such as “intermediary,” “facilitator,” and “third-
party seller” are all used to locate relevant statutes, the breadth of each term is occasionally
relevant to the overall stringency of its regulation. In cases where terms other than “platform” or
“marketplace” are used, and definitions provided, the definition is analyzed for its stringency;
with broader definitions coded as more stringent. Because the absence of definitions can be
understood as delegating bureaucratic autonomy, and because the consequences of this
delegation are often unknown to legislators, I neither consider this intentional stringency nor
intentional leniency.

Additionally, language refers to the “intensity,” of the vocabulary used to express the actions
taken by either the platform or the agency responsible for its oversight. Terms such as “must,”
“require,” and “conspicuous” are arguably stronger than “shall,” “allow,” and “clear.” Language
also includes numbers. Figures such as minimum or maximum dollar amounts are also subject to
interpretations of “intensity,” with maximums or caps being stronger than minimums.

Temporality: Temporality refers to any mention of deadlines, or references to time. This
detail is common in many categories of regulatory statutes such as financial disclosure,
healthcare, or elections. Cues of temporality in bills include temporal vocabulary cues such as
“periodically, often,” and more specific limits on days, months, years, etc. Because
temporal cues are context-specific in their ability to signal restrictions, I do not also evaluate
them regarding their “intensity.” This measure in conjunction with the other two analyses of
language creates a better measure of statute stringency overall.

Stringency Scores: Here stringency is the severity and specificity of language used in
describing the limitations of behavior. Measures are all empirically positive meaning that a state
cannot have a raw negative value of stringency. The absence of strong language or time, or
shorter statutes do not immediately equate to less stringent, as the statutes are independently

29 ¢e 99 ¢¢

annually,

6 Hierarchy if agency specific topic— also to explore patterns of nature of regulation with legislative capacity
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analyzed. In short, each statute will receive a stringency score. Once all statutes are measured,
the state gets a cumulative score of stringency. The cumulative scores of states are then indexed.
Scores are scaled with the mean at zero and, at this point, we may see states with low, negative,
levels of rigidity surrounding third-party platforms. The empirical expectation is that each
measure correlates with the final score. States with zero observations are then excluded from the
second part of the analysis.

The second part of the analysis involves measuring legislative capacity. The American
politics literature has a much longer history defining and quantifying legislative capacity than the
stringency of third-party platforms. The normative understanding of legislative capacity involves
a measure of legislative professionalism and an assessment of institutional ideological
congruence.

Legislative capacity: Legislative capacity, also referred to as legislative professionalism, is a
moving measure that compares the institutional arrangements of a state legislature to that of the
US Congress. Legislatures that function more similarly to the federal legislature are more
professionalized, and those that are citizen legislatures, or less professionalized are those states
whose legislative institutions are less comparable to the federal legislature. Squire (1992, 2007,
2017) has developed a much-used index using different institutional characteristics to determine
a legislature’s level of professionalism.

Legislative professionalism includes the average salary, staff size, and number of days in
session. This means that a legislature that has access to greater resources is more
professionalized. Because I am using the most recent version of each statute, the year state
legislative professionalism is calculated varies. Calculations range from the years 2019-2022. To
combat this inconsistency, I cross-check scores with the 2015 scores provided by the most recent
Squire Update in 2017. Current scores are scaled at the mean and differ little from 2015 scores.
Finally, I do not code states as semi-professionalized or citizen-legislature; I simply use the
professionalization score as a predictor variable in the empirical analysis.

Partisan rule Regulating a third-party platform can be advertised as protecting business
interests, in the case of limiting fees for restaurants (Nevada). Or consumer protection, in the
case of mandating platforms disclose certain information (Michigan). Additionally, these
regulations can be seen as protecting workers, allowing for unionization, or requiring that
workers be paid minimum wage (Washington). These different frames may or may not be
ideologically distinguishable. And while, in general, the literature suggests that more liberal
states will have more stringent regulation, regulation efforts have been spearheaded by
republicans and democrats alike. I do not expect partisanship to play a role in stringency,
however, I do believe that states with the same party controlling multiple levels of government
will be more efficient and get more legislation passed. Accounting for House, Senate, and
gubernatorial partisanship I use a binary measure of how many levels of government a single
party rules; 0 indicates that one party rules two levels and 1 indicates party “trifecta status.” I
additionally include two binary dummy variables for Democrat and Republic legislative
leadership.”

7 Three states: Minnesota, Virginia and Nebraska, a “nonpartisan” state legislature, received a 0 for all dummy
variables.
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Figure 2
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The main variables used are Stringency (State stringency score) and legislative capacity, the
outcome and predictor variables respectively. There is an established body of research that
confirms a relationship between institutional arrangements and regulatory stringency (Witko
2007; Vogel 2012; Bennouna et al 2021; Huber and Shipan 2002). There are three main reasons I
believe that higher levels of legislative capacity will affect statutory stringency (Hypothesis 1):
information cost over time, oversight, and absence of self-interest. Overall, I expect states with
higher levels of legislative capacity to also have higher levels of statutory stringency.

Detecting a relationship between years of regulation and capacity is straightforward. Using
an ordinary least squares (OLS) regression I can gauge the correlation between the two variables.
I regress Stringency on Legislative Capacity using the equation:

Stringency = 0+ fCapacity +e

The main regulation analysis of this paper focuses on whether increased legislative capacity
predicts increased stringency in FDF statutes. If state legislatures with more resources,
information, and no sense of conflict of personal interest, then these factors should allow for
state legislatures to craft more specific and constraining bills. Figure 2 shows the relationship
between a one-unit change in professionalism and average statutory stringency. In general states
cluster around medium to low professionalism, and in this area is again where we see the
majority of variation in statutory stringency. The graph shows professionalism, as calculated by
Squire (2017) on the x-axis, and the pure stringency score as calculated using the measures
outlined above.
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And though the graph convincingly portrays a positive relationship, the regression output is
statistically insignificant. Table 2 shows the results of the second regression analysis. Table 2
demonstrates that, although legislative capacity has a positive impact on stringency, the
relationship between capacity and stringency is not statistically significant.

Table 2 :HI
Coefficients:

Estimate Std. Error t value Pr(>|t])
(Intercept) 93.07 18.34 5.075 8.34e-06***
Legislative Capacity ~ 23.93 15.22 1.573 0.123

This seemingly large affect is possibly due to the inclusion of California. In Figure 2 the state
is represented by the point in the upper right corner. As the state with the highest level of
legislative capacity, along with high levels of stringency, it would be unsurprising if an analysis
excluding the state had much weaker results.

Unique to note about stringency is that it is not necessarily related to how many parties a
state regulates. Although the maximum stringency recorded in the data is 43%, indicating that
43% of the unique words used in the statute convey intensity or specify temporarily, no state
regulates all five parties involved in the regulation of TPDPs and FDFs. Indeed, California the
state with one of the highest stringency scores, only regulates two parties: the platform and the
seller. In many cases the average stringency across parties paints a different picture than the total
stringency score of the state.

Figure 3: Stringency Across States

Stringency

Min > Max
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Figure 3 provides a map of stringency across states. States in the darker color have more
stringent statute text overall. While some more professionalized states, such as California and
Michigan, have more stringent statutes than less professionalized states, such as New Hampshire
and South Dakota, stringency is not well predicted by legislative capacity.

Testing Diffusion

Because I expect that after the initial TPDP regulation becomes effective, states will begin
regulating the platforms at higher rates, as each year passes, the data should show that not only
the total number of states regulating TPDPs increases, but the number of states beginning to
regulate, per year, should also increase. Figure 4 below shows the number of states of states with
TPDP regulation by year. Here we see it took approximately two years before another state
passed legislation regulating TPDPs. And in the current observation year there are a total of 45
states with some form of platform regulation, with states passing regulatory statutes an average
of 1.78 times. As expected, the number of states begging to regulate TPDP/FDFs for the first
time increased each year, with five states (Arizona, Minnesota, Oklahoma, Pennsylvania and
Rhode Island) including the platforms in their state’s codes in 2017 and 2018 respectively. This
was followed by a large increase in 2019 as 18 states began regulating, and four states revised
regulations. States continued to revise statute language and new states continued to follow the
crowd resulting in an average of 9.89 statutes being passed a year regulating platforms, their
workers, the sellers, the consumers, and the departments responsible for regulating them.

In the EHA the dependent variable is whether a state regulates any related TPDP party in a
given year. Because experiencing an event means a participant is no longer “at risk”, once a
regulatory statute becomes effective the state is removed8 from the data. Most studies on
diffusion use EHAs to isolate the factors determining whether a governing body will adopt a

Figure 4. States with Regulation by Year

States with TPDP regulation
Existing Regulations [l New (or revised) Regulations

50

10 27 35 35

24

30

Number of States

1 0

2015 2016 2017 2018 2019 2020 2021 2022 2023

Year

8 While some states have sunset laws in place, no state included in the data went through a period where they did not
have a regulatory statute in effect, after they began regulating.
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given policy/rule in a given year. This paper slightly differs by isolating along the parties being
regulated. I conduct five analyses, one for each party in the FDF relationship and the regulating
agencies, to determine if diffusion plays a role in the content of statutory regulation.

Here the “event” is not necessarily if legislation passes both chambers, and is signed by the
governor, but whether or not the regulatory statute is in effect. Because I used July 1, as the
cutoff date for data collection, I also used it to determine whether a state began regulating that
year. Thus, a state who passed a TPDP statute in 2017, but the statute was not to go into effect
until December 2019, for example, is counted as beginning to regulate TPDPs in 2020. The
number of states where this is the case is small, but it also explains why Florida® who will begin
regulating TPDPs as marketplace facilitators in October 2023, is classified as having “no event”
occur.

To see if diffusion had any role in the content of TPDP regulation, I perform five analyses,
across the different parties in the quad relationship, and the department. Because much of the
diffusion literature attributes an increase in regulation or policy adoption to learning and
imitation, if either of these mechanisms are responsible for the growth of TPDP regulation, we
should expect said regulation to be similar across time and space. Meaning that those states who
regulate at the same time use the same information, and available statutory blueprints to create
their own regulation (emulation/learning). Additionally, we can expect regions to adopt similar
regulations. Regional patterns should arise partly because their regulatory regimes are likely to
be similar because of shared physical characteristics. Additionally, and perhaps more
importantly, these states are likely to be in the same “interstate communication networks”
(Walker 1969). Table 3 shows the results of the EHA across the different parties.

Table 3 is split into the five parties. A total of 16 variables were analyzed, seven which were
externally, or regionally based, as per the bulk of the diffusion literature. Two of which were
party based, another aspect diffusion scholars consider important in widespread adoption. And
five variables relevant to both the content and passage of TPDP statutes as indicated by
economic or political factors explored in the regulation, capacity or platform literature.

Of the 16 variables 5 do not appear in Table 3, two regional variables Southwest, Northeast,
the two-party variables: partisanship and partisan leadership, and an alternative staff size
measure. Only one of the variables, Staff Size (b), had a positive and statistically significant
effect on regulating TPDPs. While the effect was stronger in some aspects, the nature of Staff
Size (a) seemed a more appropriate, and more likely predictor of whether a state would
experience the “event” of regulating TPDPs. Additionally, though the regional variables are not
reliable across all parties, neither the Southwest (Arizona, Oklahoma, New Mexico, Texas) or the
Northeast (Delaware, Maryland, New Jersey, New York, Pennsylvania) had any significant effect
on the regulation of any possible party. It is important to note that some of the null findings in the
regions are not dissimilar from EHA analysis done previously (Taylor et al 2012; McGrath
2013).

For the variables included in Table 3 the most striking feature is not the specific effects
across regions, but the difference in effects across regions. While all the regions included have a
significant negative effect on whether a state regulates TPDPs, meaning in general states are

9 Florida was not set to begin regulating TPDPs until after the data collection had ended.
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Table 3 Event History Analysis of TPDP Regulation 2015-2023

Platform Consumer Seller Department Worker
Regional Variables
East -2.7776%** 16.008 -2.244* -3.133%* 179.327
(0.959) (7,662.224) (1.210) (1.338) (34,118.680)
South -1.766** 17.915 -1.375 -1.821 177.164***
(0.861) (7,662.224) (1.081) (1.165) (1.225)
Great Lakes -2.082%* 17.802 -1.574 -2.267* 213.075%**
(0.986) (7,662.224) (1.203) (1.289) (1.225)
West =273 7H** 16.346 -2.047* -4,198%* 296.140
(1.012) (7,662.224) (1.196) (1.641) (51,776.460)
Plains =231 1%%* 16.835 -1.293 -2.025% 202.298***
(0.889) (7,662.224) (1.062) (1.210) (1.225)
Rockies -1.733%* 18.416 -1.676 -1.242 206.294
(0.875) (7,662.224) (1.162) (1.066) (56,224.010)
Other Variables
Base Salary 0.00001 0.00002 -0.00000 0.00003 -0.001 ***
(0.00002) (0.00003) (0.00002) (0.00002) (0.0003)
Staff Size (a) -0.006*** -0.002 -0.006** -0.005* -0.330%**
Urbanization -0.085 0.149 0.110 0.370 8.835%**
(0.292) (0.410) (0.358) (0.392) (1.660)
Referendum -1.094** -0.500 -0.607 -1.392%* -43.627
(0.474) (0.790) (0.574) (0.694) (19,602.240)
Professionalism 4.960 -1.169 2.875 2.006 -65.412%**
(4.518) (6.748) 4.731) (5.606) (12.683)
N 45 45 45 45 45
R2 0.295 0.255 0.215 0.298 0.393

The analysis also included variables for Partisanship and Partisan leadership and the Southwest and

Northeast region but values across all models were insignificant. Additionally, the data reported for Staff
Size in Table # uses 2015 staff size data. The 2021 staff size also had significant, but positive, coefficients.
*p<0.1; **p<0.05; ***p<0.01

likely to regulate later rather than sooner, the effects vary. Belonging to the Western region
means a significant decrease in the likeliness that a TPDP statute constrains the behavior of the
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Figure 5: States by Parties Regulated
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All states included in map regulate at least the platform

regulating department. Whereas a state in the Great Lakes is much more likely to constrain the
behavior of a TPDP worker (independent contractor), than a state in the South when beginning to
regulate TPDPs. These differences across parties are fascinating, despite geographic regions
providing little consistent insight on the likeliness of a state regulating a particular party.

Lastly, included in the analysis are other internal characteristics of states, their regulatory
regimes, legislative capacity or the market potential of platform firms. Besides Staff size which
is discussed earlier, an interesting pattern arises in the predictive ability of citizen referendums.
Urbanization, or the average number of individuals living in a five-mile radius of any given
individual, has a primarily positive effect on whether a state will begin regulating TPDPs and the
other related actors. Although urbanization has a negative effect on whether a state begins
regulating platforms, in a given year, consistent with the regression results in the capacity
analysis; it has a strong significant effect on whether a statute includes behavioral limits on
workers, which given that urban areas are more likely to use the platforms more frequently, and
large urban cities are likely to have their own requirements of platforms, has exciting
implications for food and driving laws.

Figure 5 displays the states by which parties they regulate. This map perhaps gives the
clearest picture of just how distinct state regulation is. Figure 5 also helps to visualize some of
the regional coefficients as shown in the event history analyses. Recalling figure 3 helps us to
understand just how ineffective looking at only the number of parties regulated is in
understanding state regulation of TPDP. Approaching the study of TPDP regulation from
multiple angles, as done in these two analysis, demonstrates the wide range of platform
regulation as well as the possible explanations for this variety.
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Implications & Conclusion

The objective of this paper was twofold: provide an overview of the existing third-party
delivery platform (TPDPs) and food delivery facilitator (FDFs) regulation and identify patterns
responsible for the variety of statutory regulations. In doing so it puts forth two main
propositions regarding the current state of TPDP regulation. First, it suggests that the regulatory
landscape may have emerged through policy diffusion, via learning. Second, it proposes that
individual states independently determined how strictly to regulate their platform economies as
they rapidly gained popularity.

While the regression that explored legislative capacity did not shed light on the content of
TPDPs, the event history analysis offered promising results. In short, the spread of TPDP
regulation was widely dictated by external factors. The widespread adoption of platform
regulation was a better predictor than internal factors like a legislature's ability to craft state-
specific policy. For the different parties related to FDFs, there seem to be weak patterns
throughout the data analysis. For workers, urbanization and regional coefficients were significant
in determining whether they would be regulated. For sellers, though inconsistent, regional
coefficients and staff size best explained whether a state would include statutory regulation.
More generally, however, there was no obvious relationship between who is regulated and the
extent to which they are regulated. The question of why some states value “quantity” over
“quality,” when it comes to how many parties and the stringency of the regulation remains.

While this study provides valuable insights into TPDP regulation, it also highlights the need
for further investigation into the factors driving regulatory decisions. Differences in TPDP/FDF
regulations may greatly impact the viability of state economies and the national regulatory
regime. And whether states retain their regulatory power over third-party delivery platforms
remains to be seen. If legislative capacity is a poor predictor of content, then federal regulation
may be as disruptive as the platforms themselves. On the other hand, if the federal legislature is
looking to the states, “successful” regulation may be muddled by the lack of clear regulatory
foundations. With much of their future unknown, any drastic changes in the popularity of TPDPs
means displacement within the American economy.

The fate of these future regulations also has implications for the other parties related to
TPDPs. As well as the agencies who have the responsibility of regulating them. Future research
would benefit from a continued focus on public opinion and its political consequences. Whether
consumers continue to side with and remain loyal to platforms, despite statutory limits in legal
remedies, remains to be seen. It will also be interesting to see if restaurants and food services
respond to the new demand for delivery. Whether they continue to outsource delivery or begin
investing in their own services, it will affect the longevity of business and the political influence
of platforms. Further, most work on gig and platform economies has been concentrated in labor
relations. With only a few states providing statutory protections for the worker, the regulation of
independent contractors remains a fruitful avenue of research. With the economic and political
environment of the US perpetually precarious, whether rates of protection or regulation remain at
their current levels is worth studying. And with their ability to influence our ideas of labor, the
political implications of platform firms range from wealth and class to population, to race, and
beyond. Finally, with sunset provisions still in place in many states, but the popularity and
prominence of TPDPs growing, regulation a year from now may be unrecognizable. How
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agencies interpret regulation today will shape the social and political landscape of the future.
Future research should explore additional variables and theories to gain a comprehensive
understanding of the complex interplay of influences on TPDP regulation across states.

Regulatory federalism may be one of the most important topics in American Political
Economy. The field of American Politics would benefit from further exploration of platforms.
From their regulation to the mechanisms that determine how states decide whom to regulate to
the degree they do. The null findings from the stringency regression analysis should not dissuade
scholars from pursuing inquiries into political environments and gig and platform economies. At
the very least, we know the platform firms are engaging in the political process. Whether this is
to protect specific or advance future interests remains to be studied. Whether the platform gold
rush is ending or just beginning does not discount the substantial impact they have made.
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